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1935 MECHANICS AND MATERIAL MAN’S LIEN 
LAW AND OTHER LAWS EFFECTING THE 
TRANSFER OF TITLE TO REAL ESTATE 


An address by Wittiam H. Rogers, of the Jacksonville Bar, Before the 
Jacksonville Real Estate Board. 


It has been several years since I had the pleasure of addressing you on the sub- 
ject of the Torrens Law. Your interest in what I had to say on that occasion leads 
me to believe that you are greatly interested in the simplification and facilitation of 
the transfer of title to real estate. Moreover, that is an incident of your everyday 


life, and so I have reason to believe you should be deeply interested in what I have 
to say today. 


The ideal thing would be for our Legislatures to simplify the transfer of title to 
real estate in Florida, and make it less troublesome and expensive year after year; 
but unfortunately that has not been our experience. On the contrary, session after 
session of our Legislature adds to the difficulty, trouble and expense of transferring 
real property. 


To mention just a few of the recent enactments, let me refer you to the Docu- 
mentary Stamp Acts which add greatly to the expense, to the Intangible Tax Act, 
which adds to the trouble and risk, and to the Corporation Franchise Tax which like- 
wise adds to the trouble and risk. Intangible taxes are liens on real property through- 
out the State. If an owner living in Jacksonville sells a lot he owns in Orlando, the 
buyer must not only seareh the tax records of Orange County, but also the tax rec- 
ords of Duval County to see if the owner’s intangible tax is paid. Most people don’t 
know this. And if you buy land or take a mortgage on land from a corporation, you 
must send to Tallahassee to find out if the corporation’s annual franchise tax is six 
months delinquent, or if it is, the corporation has no legal authority to convey or 
make a mortgage. 


Real estate is the fundamental source of all wealth. By the same token, it is also 
the most obvious thing on earth, and naturally the Legislature is inclined to stick taxes 
on it and on dealing with it and to help collect other taxes by preventing transfer of 
real estate if those other taxes are not paid up. T’m not blaming our Legislators; we 
are all human. But real estate and the transfer of title to real estate doesn’t get 
fair treatment. It is not because of prejudice against your business. These pieces 
of legislation are all right in themselves; but real property is so universally held that 
that the easiest way to collect intangible taxes and corporate franchise taxes and 
things of that kind is simply to saddle them on real estate directly or indirectly. 


And now along comes the new 1935 lien law, which is even worse, and very great- 
ly increases the difficulty, trouble and expense of transferring real estate and adds to 
it a very serious additional risk. I refer to the “Uniform Meehanies’ Lien Act” of 
1935, Chapter 17,097 Laws of Florida, effective June 4, 1935. 


It is not my purpose here this afternoon to diseuss with you the serious questions 
which arise under Sections 4, 5 and 6 of the Act, and especially Seetion 5 concern- 
ing payments by the owner. These sections have seriously complicated the matter of 
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payments by the owner to the contractor, but that phase of the matter is not of spe- 
cial interest fo realtors. What I do want to point out to you briefly, but as clearly 
as possible, is the radical change in the law brought about by Section 20 of this 
statute. This is a serious thing, not only to real estate men but to the general pub- 
lic, for IT am sure that I am ultra-conservative when I say that in Florida there are 
annually more than 100,000 real estate and mortgage transactions involving improved 
real estate, and one of our large title companies in the North has made a careful esti- 
mate of the actual cost of making the investigations required by Section 20 of this 
Act and that company estimates the cost at $28.00 in each transaction. I am sure 
that my figure is most conservative as to the number of transactions a year in this 
State and I believe that the figure named by our friend, Laurie Smih, who is here 
with me today, as to the estimated cost of proper investigation in each case is also 
accurate. I also estimate that in at least one ease in ten it is found that there have 
been repairs, alterations or new consruction within the preceding three months. If 
those figures are approximately correct, then it is costing the people of the State of 
Florida something like $280,000.00 a year to comply with Section 20 of the Uniform 
Mechanies’ Lien Act. So you can readily see that the matter is of considerable conse- 
quence and entitled to serious consideration. 


Section 20 of this statute is an innovation in Florida. It is a radical change in 
the law relating to mechanics’ and material-men’s liens. I have not traced the law 
back beyond the Revised Statutes of 1892. That is far enough for our purpose. How- 
ever, we can say that for 43 years prior to June 4, 1935 we had a Lien Statute that 
was quite satisfactory and did not impose this almost intolerable burden upon the peo- 
ple of the State. 


The particular question of which I speak is a narrow one and relates only to the 
matter of the priority of unrecorded mechanics’ and materialmen’s liens over bona fide 
purchasers and mortgagees for value without notice. 


The former law of this State is to be found in Section 5380, subparagraph 2, Com- 
piled General Laws of 1927, as construed by the Supreme Court of Florda in 1910 in 
the case of E. P. Axtell vs. Smedley & Rogers Hardware Company, 59 Fla., page 
430. Under the former law a lienor had three months time after the performance of 
his work or the furnishing of materials, within which to file his lien in the County 
records. Under Section 16 of the new Act, he has the same period of time within 
which to file his lien making the same constructive notice to the world of the amount 
of his claim and of the property subject to the lien. But Section 20 of the new Act 
establishes a rule directly in conflict with the law as laid down in Axtell v. Smedley 
& Rogers Hardware Company. . 


Under the former law, if a lienor, having done work or furnished materials, pre- 
ferred not to file his lien, then he took the’ risk of the owner conveying the property 
to a bona fide purchaser for value without actual notice of the lien or of mortgaging 
the property to a bona fide mortgagee for value without actual notice. In other 
words, he had three months time to file his lien, but if he preferred to wait and keep 
his lien secret, then he had to take the risk that the owner might sell or mortgage the 
property to a bona fide purchaser or mortgagee, and if that happened, then the lien 
could not be enforced against the purchaser or mortgagee of the property. 


The new Act establishes a new rule of law on that point. It provides expressly 
that unrecorded liens for three months after the completion of the work or the fur- 
nishing of the materials, shall have priority over conveyances and mortgages made 
within the three months period. 


Now what is the result? Since June 4, 1935, if you propose to buy a piece of 


improved property or make a mortgage loan upon such property, not only must you 
have the record title to the property properly examined by abstract of title and at- 
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torney’s opinion, or by a title insurance policy which is just what you used to do be- 
fore June 4th, 1935, but now, having done that, you must do something else. You must 
now go further to ascertain whether there may be any unrecorded liens for labor per- 
formed or materials furnished within the preceding three months. You must examine 
the property itself and see if you can discover any evidences of recent improvements, 
construction or repairs. You must also examine the owner, and the thing to do is to 
take an affidavit from him. But even after you have made these two examinations 
and find no evidence or admission of construction, improvements or repairs which 
might entail liens, still you are not safe. When you take title or take your mortgage, 


you take the risk of any mistake on that score, and if there is an unrecorded lien it 
is your hard luck. 


We still have not reached the most difficult point. Let us suppose that your in- 
vestigation of the property and your examination of the owner disclose that there have 
in fact been constructon, improvements or repairs within the past 90 days. Then what 
must you do? You must in your own fashion, at your own risk and at your own 
trouble and expense, make a further examination to ascertain that all bills for labor 
and materials, and to contractors and to sub-contractors, have been paid in full. 
You must, in order to be as safe as possible,—I put it that way, for you can’t be cer- 
tain—examine .the contractor, examine his records, get the names of all who have 
worked on the job and furnshed materials and get receipts, waivers or affidavits from 
all of them. And you really ought to take a bond to indemnify you against possible 
unrecorded lens. Most bonds that are any good entail the payment of premiums, 
which adds to somebody’s expense; but if you do not take a bond and ineur that 
added expense you have to get such evidence as you can which will satisfy you that 


all bills are paid to everybody; and still you take the risk of there beng a mistake or 
a wilful mis-statement. 


Thus you can see that the new statute places a very serious impediment in the 
way of the free transfer of title to real property by way of deed or mortgage. 


But, you say, we need not worry about this, or at least the people of the State 
of Florida need not worry much. We have a number of good title insurance com- 
panies; let them do the worrying and take the risk, and let us get title policies which 
will insure us against possible loss from this defect. That is not a sufficient answer. 
On mortgage policies title insurance companies will make the investigation and in- 
sure the title to the mortgage. Presumably in such eases there is some margin, or so- 
called equity, between the amount of the mortgage insured and the total value of the 
property, and the title companies will insure mortgages against unrecorded lens. But 
—and this is a big but—no title insurance company ever insures the fee simple title 
against unrecorded liens. They simply can not afford to do that. If they did take 
that additional risk they would have to inerease their rates substantially to cover the 
cost of investigation and the additional risk and so all title companies decline to in- 
sure fee simple titles against unrecorded liens, and all fee title policies wherever they 
may be found contain a positive excepton against such liens. Moreover, very many 
titles are passed on abstracts and attorneys’ opinions, and no attorney ordinarily un- 
dertakes to do more than examine the abstract and the publie records. He will tell 
his client what investigation of fact must be made and the client can do that himself, 
or, if he desires, he ean hire the attorney for additional compensation, to make the inves- 
tigation for him. 


So you can very readily see that the new Act imposes a very, very serious, trou- 
blesome and expensive additional burden upon the transfer of real property to the 
State of Florida. Now the question is whether or not this new statute does more good 
than harm. My answer is that the harm done is much greater than the good accom- 
plished, and that this part of the Act should be amended. 


j 
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What is the good that is intended to be accomplished by Section 20 of the Act? 
It is to preserve secret, unrecorded or inchoate liens to mechanies and materialmen for 
a period of three months after the furnishing of labor or materials. It gives the me- 
chanie or the materialman three full calendar months to collect what is owing him be- 
fore he has to file his lien in the County records. Now we all know that very few men 
who work with their hands go on working very long unless they are paid and paid 
regularly and promptly. Materialmen however extend credit to contractors, but pre- 
sumably their credit departments can readily ascertain which contractors they can safe- 
ly credit. On the other hand, the policy of the law should be to encourage simple and 
safe transfer of title to real estate and simple and safe mortgaging of real estate. Here 
are two conflicting interests. Which of them is more important, the safeguarding of 
unrecorded liens for three months, or the simple and safe transfer of title to prop- 
erty without undue trouble, expense and risk? Mind you, the lienor who is protect- 
ed by this statute has a perfect right to file his lien, if he is willing to do so. It is 
a seeret and unrecorded lien that is being protected, and in order to accomplish that 
end the Act compels every purchaser and every mortgagee in every transaction to make 
a troublesome, difficult, expensive and risky examination of facts in addition to the 
examination of the record title. 


Now we all know that in the vast majority of cases sooner or later bills for labor 
and materials are paid. And especially is this so when the owner sells or mortgages 
the property following the completion of the work. Therefore, I think you may safe- 
ly conclude that the statute is safeguarding a right that rarely needs protection. I have 
been practicing law in Florida for 25 years. During that time I have devoted a great 
deal of time and attention to business and real estate law. In fact, most of my time 
has involved that sort of matters, and I have never yet encountered a case where an 
unrecorded lien for labor or materials has been cut off by deed or mortgage to a 
bona fide purchaser or mortgagee. I really doubt if there is one lienor holding an un- 
recorded lien who is cut off from enforcing his lien by a sale or mortgage to a bona 
fide purchaser or mortgagee in the whole State of Florida once in a year or two. And 
mind you, I refer only to unrecorded liens, secret liens if you please, which the law 
permits to be recorded if the lienor is so disposed. 


Now let’s see what burden is cast upon the people of this State to safeguard this 
fellow who has a seeret lien for labor or materials and is unwilling to record it. In 
every transaction involving the sale or mortgage of improved real property, the pur- 
chaser or mortgagee, in addition to the title examination, must now examine the prop- 
erty itself to see if he can find evidences of repairs or construction within the preced- 
ing three months and also examine the grantor or mortgagor to see what information 
ean be elicited from him. If either investigation discloses that any repairs or construc- 
tion have occurred, then he must make a very much more elaborate investigation and 
assure himself as best he can that all bills for labor and materials have been paid. He 
must examine the contract; he must examine the contractor; he must examine the 
payrolls and the material bills and leave no stone unturned to satisfy himself as best 
he can that everything has been paid, or if not paid has been duly released. As 1 
stated before, a reliable concern engaged in this business, estimates, and I believe with 
fair accuracy, that it costs $28.00 on the average to make these investgiations. Bear 
in mind that this investigation must be made in connection with every single transfer 
or mortgage of improved real property, and wherever it develops that there have been 
any repairs or new construction, then this additional $28.00 investigation must be 
made also. 


And all of this has to be done day after day, month after month, and year after 
year, to safeguard possible less to the materialman or laborer to whom the law gives 
a lien and the right to record his lien, but who, for purposes of his own, prefers not 
to record his lien. And this special favorite of the law is found to exist only now 
and then. 
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There is a saying among lawyers that “hard eases make bad law.” This saying 
relates to decisions by courts in cases where hardship is involved to one party. The 
same principle is applicable to legislation. Legislation to protect hard cases also 
makes bad law. You can protect hard eases by throwing exceptional safeguards around 
such eases, but in so doing you almost invariably impose a serious burden on the gen- 
eral puble; and that is exactly the situation with reference to Section 20 of the Uni- 
form Mechanics’ Lien Act. It undertakes to safeguard that chap who has a lien but 
who prefers to withhold it from record; and in order to make that possible for him 
the law burdens almost intolerably all the rest of us in every real estate transaction 
that occurs. The good accomplished by this statute in saving the holder of an unre- 
corded lien from being cut off occasionally by a sale or mortgage, is not commensurate 
with the trouble, expense and risk in which the law involves every real estate transaction. 


But, you may say, if this chap with his unrecorded labor or materialman’s lien is 
so rarely found to exist, why bother about all this trouble and expense that you say 
has to be assumed with reference to every transaction? The answer is that if you don’t 
incure the trcuble and expense involved in making investigation in every transac- 
tion, you do at least take the risk, and) the very time when you decide not to make the 
investigation you are likely to be rudely awakened by the fact that there are liens 
against the property im excess of its entire value, or for a large part of its value, and 
you, having paid your money, lose heavily. In other words, it just simply is not pru- 
dent to place money on a mortgage or buy a piece of property and not do everything 
possible to see that you get what you pay for, a clear title. 


Florida is the first, and I believe thus far the only State that has enacted this 
Uniform Mechanies’ ien Act. The Act was drafted by the National Conference of 
Commissoners on Uniform State Laws, and adopted at its 42nd Conference at Wash- 
ington, D. C. in October, 1932. As soon as the statute was enacted in Florida I ex- 
amined its provisions and discovered this very radical change in our law of the past 
40-odd years. I regarded the matter as such a serious defect in the law that I im- 
mediately took it up with the Chairman and the Secretary of the*Conference, explain- 
ing im substance what I have stated above. I was referred to the Chairman of the 
Committee which drafted the law. I was able to get the members of this committee 
to agree off the record that my point is well taken but I could not get them to agree 
to amend their draft so that other States when they may adopt this Uniform Statute 
may not fall into the same predicament in which we find ourselves here in Florida. 
I, therefore, resolved to do what I could to remedy our own evil and I have prepared 
a proposed amendment to the Uniform Mechanies’ Lien Act covering merely this one 
point, leaving all other features of the Act as they are, and I am in hopes that the 
1937 Session of the Legislature may view the matter as I do and cure this serious 
evil. I am sure they will if it is clearly presented to them. I appeal to you, each of 
you individually, to take this matter up with your respective Representatives and 
Senators in your home counties. That is what wi!l have to be done in order to get 
relief. Passing a resolution approving this amendment will not do much good. What 
has to be done is to explain the matter in detail to the various members of the 1937 
Legislature. If you will take the time to do that, I venture the assertion that nine 
out of ten of them will be ready to do what is needed. 


This proposed amendment is important to real estate men for it will save them 
and their customers delay, trouble and expense in practically every transaction. It 
is important to lawyers for it will save them from making elaborate, tedious and dif- 
ficult investigations in all such cases, or in having to supervise their clients in so do- 
ing. It is important to lawyers for if the law stays as it is, practically every mort- 
gagee will have to insist on a title policy rather than a lawyer’s opinion on an abstract. 
And, lastly, it is important to every individual in the State of Florida who will ever 
buy a piece of property or lend money on a mortgage of property, for it affects every 
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one of them in every deal. In the aggregate, in my judgment, it undoubtedly costs 
the people of the State of Florida a quarter of a million dollars a year in actual time 
spent and money paid and in making these investigations of unrecorded liens in con- 
nection with purchases and mortgages of improved real property; and I do not be- 
lieve that this enormous expenditure saves lienholders the loss of more than $500.00 
or $1000.00 a year at most in unrecorded liens lost because of sales or mortgages to 
bona fide purchasers. In the language of the gambler, it is a bad bet even if you 
win. Others might refer to it as throwing good money after bad. No practical busi- 
ness man would spend $250,000.00 a year to safeguard $1,000.00 a year, and that in 
round figures is about what we people in Florida are doing. I, therefore, say that the 
cost entailed by this section of the Act is utterly disproportionate to the good it ac- 
complishes and that it is a striking example of legislation to safeguard an occasional 
hard case, making very bad law for everybody else all the time. 


The amendment which I propose is brief and I will read it: 


A BILL 
TO BE ENTITLED 


AN ACT to amend the Uniform Mechanics’ Lien Act approved June 4, 1935, 
being Chapter 17097, Laws of Florida, Acts of 1935, to enable bona fide pur- 
chasers and mortgagees for value without notice to rely upon the County Rec- 
ords and acquire property free from unrecorded liens; prescribing liability of 
owner for selling or encumbering property subject to unrecorded liens and 
failing to pay same; and providing punishment therefor. 


BE IT ENACTED BY THE LEGISLATURE OF THE STATE OR FLORIDA: 


Section 1. That no lien upon real property provided for by the terms of the Uniform 
Mechanics’ Lien Act, Chapter 17097, Laws of Florida, Acts of 1935, shall be good and ef- 
fectual in law or equity against subsequent purchasers, including mortgagees, for a val- 
uable consideration and without notice, unless the same be filed in the office of the Clerk 
of the Circuit Court of the County in which the real property is situated and duly record- 
ed in the Mechanics’ Lien Docket; Provided that any purchaser or mortgagee whose title, 
interest, lien or claim to the property shall be created or arise while the construction or 
repair is in progress, shall be deemed and held to be a purchaser or mortgagee with: notice. 


Section 2. That any owner of real property subject to any unrecorded lien, who shall 
convey or mortgage ythe same free and clear of such unrecorded lien, shall be personally 
liable to the lienor for the payment of such lien, and if such owner shall not pay such 
lien out of the net proceeds of such conveyance or mortgage within thirty days of the 
execution and delivery of such conveyance or mortgage, he shall be guilty of embezzlement 
~ upon conviction shall be punished in accordance with provisions of laws applicable 
thereto. 


Section 3. All laws or parts of laws or acts or parts of acts inconsistent herewith are 
hereby repealed. 


Section 4. This Act shall take effect immediately upon its becoming a law. 


You will observe that Section 1 re-enacts as the law of Florida, the law as it 
stood for more than 40 ears prior to June 4, 1935. In substance it provides that no 
lien upon real property under the Uniform Mechanics’ Act shall be good against sub- 
sequent purchasers and mortgagees, for a valuable consideration and without notice 
unless such lien be filed in the publie records of the county where the land lies. See- 
tion 1 also re-enacts the precise language of the former statute to the effect that any 
purchaser or mortgagee whose deed or mortgage is taken durng the progress of the 
construction or repairs, is deemed to be a purchaser or mortgagee with notice of liens. 
liens. 


In Section 2 I have attempted to add something to the former law of this State 
for the protection of the holder of an unrecorded lien, which I think it is fair that he 
should have even though he does not record his lien. In this section it is provided 
that whenever the owner of real property subject to an unrecorded len, conveys or 
mortgages the same free and clear of the unrecorded lien, the owner shall be personal- 
ly liable to the lienor for the payment of the lien. That is fair for when an owner 
sells or mortgages his property on which someone has an unrecorded lien, the owner 
ought to pay the lien out of the proceeds of the sale or mortgage. I have also added 
a further provision which ought to encourage such owners to pay liens in such cases. 
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Section 2 further provides that should such an owner not pay such a lien within 30 
days of the delivery of deed or mortgage, he shall be guilty of embezzlement and pun- 
ished acéordingly. I realize that you can not collect money by criminal statutes, but 
this is a fair penalty to impose on the owner who sells his property or mortgages it 
and doesn’t pay off existing mechanics’ and materialmen’s liens even though they are 
not recorded. Such an owner really has done the full equivalent of embezzlement. This 
is not my own invention. I found this same theory in the Uniform Mechanics’ Lien Act 
construction itself. It is provided in Section 7 that if, the owner of property places a so- 
called loan on the property prior to the commencement of work and does not use the pro- 
ceeds of this loan to pay liens, he is guilty of embezzlement. The same _ principle 
should be applicable to the owner who sells or mortgages his property afterwards and 
the possibility of this penalty hanging over the head of the owner will go a long way 
towards inducing him to be careful when he sells or mortgages to see to it himself 
that he pays all unrecorded liens. 


I, therefore, appeal to each of you in behalf of those who buy real estate in 
Florida and those who lend money on real estate, to say nothing of your own business 
interests, to place this matter before your Representatives and Senators by personal in- 
terviews, and if we all do that I assure you that the chances are overwhelmingly in fa- 
vor of the adoption of this amendment or something like it, thereby enabling the 
people of this State to rely upon the public records in the acquisition of real property 
or mortgages upon some, relieving all such from being compelled in addition to the 
examination of the public records to make an independent examination or possibly two 
examinations of matters in pais, as we lawyers call it, meaning matters of fact not 
recorded, thereby simplifying the transfer of real property, making it cheaper and 
safer for all concerned, with the possible exception of that chap who may have a lien 
and be unwilling to record it. And if perchance he should lose, it seems to me that 
he has no one to blame but himself for withholding his lien from record; and in ad- 
dition his is a rare ease and a hard case and he ought not to be entitled to withhold his 
lien from record, thereby imposing great burden and enormous expense on all who 
buy or loan money upon real estate in Florida. And lastly, this amendment merely 
re-enacts the law of this State which worked so satisfactorily for forty years or more. 


ARE LAY INTERMEDIARIES ESSENTIAL TO 
BUSINESS AND THE LAW? 


By Herserr U. Miami, Florida 


The question of the proper function, if any, of lay intermediaries in the ethical 
practice of the law has, with the expanse of American business, become of increasing 
importance and for a number of years has merited the attention of the American Bar 
Association. Can a lawyer ethically receive business from a lay intermediary and divide 


his compensation with such intermediary? Rule 35 of the Canons of Ethies of the 
American Bar Association provides: 


“The professional services of a lawyer should not be controlled or exploited 
by any lay agency, personal or corporate, which intervenes between client and 
lawyer. <A lawyer’s responsibilities and qualifications are individual. He 
should avoid all relations which direct the performance of his duties in the 
interest of such intermediary. * * * The established custom of receiving com- 
mercial collections through a lay agency is not condemned hereby.” 


And thus there has grown up a method of handling commercial collections and 
even other law business through the intervention of lay agencies, upon which commerce 
and industry have come to depend. The structure of handling commercial collections 
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is now of nation-wide extent and absolutely controls the extension of credit in business 
and industry. The practice has thus grown up of handling commercial collect‘ons 
through lay agencies identified with the investigation for and recommendation of credit, 
and thus the business structure of the land has come to depend upon this means of 
determining credits and realizing on delinquent receivables. 


In similar fashion, millons of automobile owners and operators of the United States 
have come to depend upon lay intermediaries in the employment of counsel for defense 
of automobile accident suits, for in the high percentage of cases in which the owners 
or operators are covered by liability insurance, lawyers to defend the owners and op- 
erators are, in the main, employed by insurance companies, lay agencies. The insurance 
company, in the last analysis, selects the attorney, as does the collection aganey, and 
thus in the collection and insurance fields lay intermediaries now play an essential part 
in the handling of business involving hundreds of m‘llions of dollars, and in the com- 
mercial field in the very protection accorded the extension of credit. For nearly a 
generation the proper function of these lay intermediaries has been recognized, and 
reputable and responsible members of the profession have come to depend upon them 
as sources of legitimate business. 


Recently, the State of Missouri has undertaken to ban or banish all lay inter- 
mediaries. The action of the State of Missouri was publicized in the November issue of 
the Florida Bar Journal, Page 572, in an anonymous article, “Keep Your Eyes on 
Missouri.” The significance of the action of the Missouri bar was not refleeted in this 
article and it is said that the far-reaching effect of the action of the Missouri bar has 
not been fully understood, even by the members of the bar of that state, and the con- 
tinued operation of the program in Missouri is at this time questionable. It has 
seemed desirable, therefore, that the bar of Florida should know exactly what has been 
done in Missouri for an accurate determination of the propriety of such course. 


The original Canons of Ethies were adopted by the American Bar Association in 
1908. In 1924, a Special Committee was appointed to consider and recommend such 
supplements to the Canons as m‘ght appear desirable. No reference was made to Law 
Lists and Directories in the Canons as originally adopted. But, after four years of in- 
tensive study, the addition of Canon 43, reading as follows, was adopted by the American 
Bar Assoc‘ation in 1928: 


“43 Professional Card—The simple professional card mentioned in Canon 
27 may with propriety contain only a statement of his name (and those of his 
lawyer associates), profession, address, telephone number, and special branch 
of the profession practiced. The insertion of such card in reputable law lists is 
not condemned and it may there give references or name clients for whom the 
lawyer is counsel, with their permission.” 


In 1933, this Canon was amended as follows: 


“4 lawyer’s professional card may with propriety contain only a statement of 
his name (and those of his lawyer associates), profession, address, telephone 
number and special branch of the profession practiced. The insertion of such 
card in reputable law lists is not condemned and it may either give references or 
name clients for whom the lawyer is counsel, with their permission.” 


The Missouri Supreme Court has decided, in the Richards case, 63 S. W. (2d), 
672, that the judicial branch of the government was separate, distinct and independent 
of the legislative branch of the government, and that the court had control of admissions 
to the bar by virtue of an inherent power. The court held that it was independent of 
legislative enactments. Subsequently thereafter the Missouri State Bar Association 
petitioned the Supreme Court for the appointment of a commission to investigate the 
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practice of the law in Missouri and to recommend a plan of bar government. The peti- 
tion was granted, the commission was appointed, hearings were had and a report was 
submitted. This report proposed the adoption of five rules by the Supreme Court, to 
be known as Rules 35, 36, 37, 38 and 39. Of significance to the bar of Florida is Rule 


35, which undertakes to prescribe what are and what are not reputable law lists, as 
follows: 


“A lawyer may insert his profession card and that of his lawyer associates in 
a reputable law directory or reputable law list. The card with propriety may 
contain only a statement of his or their names, addresses, telephone numbers, 
‘able addresses, special branches of the profession practiced, dates and places of 
birth, dates and places of admission to the Bar, the schools attended, the dates 
of graduation and the degrees received, the bar associations of which the sub- 
seriber and his associates are members. The card may also give references er 
names of clients for whom the lawyer and his associates are counsel with their 
permission in writing filed with the publisher. 


“A ‘law directory’ as used herein is a publicaton containing a roll of all 
lawyers engaged in the practice which the directory purports to cover. 


“A ‘law list’ as used herein is a publication containing a selected list of lawyers 
engaged in a particular line of practice or in the general practice. 


A publication, the prime purpose of which is not the listing of lawyers, or 
which contains a roll of lawyers as an adjunct to other matter not addressed to 
the profession, is not within the term ‘law directory’ or the term ‘law list.’ 


“Law lists and law directories may be maintained as instrumentalities of the 
subscriber lawyers for the purpose of affording media of contact between law- 
yers. A reputable law directory or reputable law list is a publication which, as 
the instrumentality of its subscribers, serves the profession with fidelity and 
does nothing to cause its subseribers to be guilty directly or indirectly of any 
professional misconduct. 


“A publication the cireulation of which is not confined to members of the pro- 
fession is not within the term ‘reputable law directory’ or the term ‘reputable law 
list.’ 


“A publication which guarantees to its users the fidelity of its listees through 
bond, guaranty, or any other similar means is not a reputable law directory or 
reputable law list. 


“A lawyer who places his name or ecard in a publication which he knows is not 
a reputable law directory or reputable law list is guilty of unprofessonal con- 
duct.” 


The court further provided in the rules, as finally adopted, that “the Advisory 
Committee to the General Chairman of the Bar Committees is hereby given the power 
and charged with the duty of determining what publications come within the term 
‘reputable law list’” and “to investigate and determine whether the service rendered by 
any particular law directory or law list in affording a medium of contact between 
lawyers, justifies its patronage by the bar.” 


Thereafter, the Advisory Committee laid down these rules: 


(1) No lawyer may publish or permit his name to be published in a list or law 
directory that has not been approved by the Committee; 
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(2) Lawyers who know their names are carried in an unapproved list or directory 
must notify the list or directory to discontinue the insertion of their names. 


Of the number of law lists and directories for use in the dissemination of com- 
mercial law and insurance business, only three have qualified under the strict rules of 
the Missouri Bar. 


It is seen that the primary test of the ethical qualifications of a law list or directory 
in Missouri, is whether or not it is disseminated amongst laymen and lay agencies, or 
is used by lay agencies in the dissemination of law business. Thus, the Missouri Bar 
has, in effect, laid down the rule that lay agencies can no longer be tolerated and lawyers 
can receive business from no lay intermediary. Lists and directories which by the 
process heretofore considered ethical have solicited business from laymen or lay agencies 
through law lists and directories, sanctioned by the American Bar Association, are out- 


lawed and attorneys who permit their names to remain in such lists will be subjected to 
disbarment. 


It is unquestionably a fact that the legal business which lay intermediaries now 
control in the two fields of commercial law practice and the insuranee practice, cannot 
be controlled by the legal profession. Business has come to depend upon these lay 
agencies and at a time when the Nation is undertaking to develop credit, business will 
not be prevented from attaining this objective through the attempted control of credits 
by the bar. 


Charles A. Boston, a former president of the American Bar Association and a 

lawyer, who, during his lifetime, devoted much time and attention to the question, said 

several years ago: 


“Tt is a fact, as I say, that there are 7200 lawyers in these United States, pre- 
sumably of good standing in their profession, scattered throughout the United 
States, largely distributed in the rural districts, who rely very largely upon the 
practice of their profession for the making of a living, if we descend to a grosser 
method of stating it, upon the emolument received from the collection of com- 
mercial claims. 


“When we investigated this question in 1927, we were informed of what I think 
may be a surprise to members of this profession who are not in the commercial 
practice, that there is one law list in the United States which in the preceding 
year had had sent over it for collection $100,000,000 of commercial claims that 
there is another which had had $40,000,000 of such claims, and another on the 
Atlantie Coast which had had $10,000,000 of such claims, and these figures 
were furnished us as merely illustrative; and it was said, I think not without 
foree: Lawyers cannot destroy that business no matter how theoretically correct 
they are in their attitude toward it, and if the lawyer doesn’t accede to the es- 
tablished custom which is contended is rational, it will be the lawyer that is 
injured and not anybody else; the public will get along, the law lists and the 
collection agencies will get along and establish their own branches; it will be 
the gentleman out in the rural districts who is looking to that as a part of his 
support who won’t get it, if he observes your Canons of Ethies. You will 
destroy that business as far as the lawyer is concerned, but you won’t destroy 
it as an existing business.” 


If consideration is given to the fact that the mere imposition of fees was prohibited 
in ancient times and the reward of an advocate was a mere honorarium, it 1s well under- 
stood how far the profession has come in the ways of business. Contingent fees, 
once illegal, are now fully recognized. 
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Jessup, in his work on ethics, says: 


“Assuming Tradition to be the combined record of history or judicial acts, we 
can discover therefrom the essertial nature of the profession and the kinds of 
conduct, which from time to time has been authoritatively deemed or declared 
unworthy. Applying such records to the changed conditions in which each gen- 
eration of lawyers find themselves, it is possible to differentiate between those 
rules which are essential and permanent; i. e. inherent in the very concept of 
a profession and those which are transitory; i. e. which may be called into being 
and operation because of particular social conditions which may by social evo- 
lution lose their importance.” 


In short, the legal profession in response to the requirements of this present age, 
has adopted many practices to which the most reputable practitioners adhere. The law 
list, along with other ethical instrumentalities of the profession, has become an integral 
part of business and the legal profession. 


Through the instrumentality of the Commercial Law League of America, consider- 
able progress has been made in controlling the regulations between lawyers, law lists 
and lay agencies. This organization has, in fact, approved certain lists and directories 
for its members and apparently this is a move in the right direction. It is an effort to 
control a desirable factor in the profession, whereas the Missouri action has been to 
destroy completely what has heretofore been considered a necessary element of the 
profession. In Missouri the program has been to elimnate the lay ageney in so far 
as the lawyer is concerned, but the bar has not and could not eliminate the ageney in 
so far as business has been concerned. It is unmistakably true that the business of 
lay agencies has grown inordinately and has not been subject to the proper disciplinary 
control. In instances, the lists have multiplied, and irresponsible lists have exploited 
the profession, but responsible and reputable lists—some of which now are under the 
Missouri ban—have pursued their business in strict regard for the finer traditions of 
the profession. Such responsible lists and directories have welcomed reasonable regu- 
lation. They do not warrant the ban on them in Missouri. 


It was charged in Missouri that the unregulated practice of commercial law and 
of insurance law has had monopolistic tendencies and thus a few lawyers have been able 
to control business in these fields. However, this fact has not been established and it 
cannot be sustained on this ground. It is undoubtedly true that lists and lay agencies 
have sought those offices which have consistently rendered faithful service, and in order 
that such service could be rendered it has been necessary to concentrate the business. 
For instance, in Florida in each important city there is one firm handling the bulk of 
all casualty insurance business, and it goes without saying that this concentration of 
business has been due in great measure to the fact that the business itself was concen- 
trated in the hands of one or two firms that became specialists in the work and thus 
could render the greatest service. If it be the purpose of the Missouri Bar to undertake 
to destroy this monopoly, it is employing ethies for a new purpose. It may be asked, 
is it unethical for a lawyer to specialize? Should a lawyer be condemned because he 
devotes his entire time to a given line of work? Students of the Missouri situation have 
pointed to the fact that while Missouri may have to a considerable degree suffered from 
the encroachments of lay agencies in the commercial law and insurance fields, likely 
these evils do not exist in other jurisdictions and what may or may not benefit Missouri 
will not necessarily benefit other states. It is significant in so far as Florida is con- 
cerned, that the lay agencies in the commercial law and insurance fields have given no 
glaring instances of the unlawful practices of the law. Lay agencies in these fields have 
done business in most instances with the most reliable, responsible and ethical members 
of the profession. The commercial law and the insurance practices have been followed 
in conformity with the letter and spirit of the most conservative ethics of the profession. 
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There have been practices by lay agencies wh'ch have not met the full approval of the 
members of the profession in Florida, but the remedy lies not in the destruction of such 
agencies, but rather in their control. 


The problem is nation-wide. It is as extensive as business and industry itself. The 
independent young practitioner who seeks to establish iimself in the profession is en- 
titled to some media thiough which legit!mate business contacts can be made. He cannot 
hope to depend upon the largess and benefactions of banks. If the lists that are placed 
amongst lay forwarders and amongst lay mereantile concerns are banned, then much of 
the business will gravitate to hank and corporation firms, or their friends and followers, 
and the commercial law and insurance practice will be more greatly monopolized than at 
present, if the charges of the Missouri Bar should be sustained. Surely the independent 
practitioner is entitled to the opportunity of making a livelihood. The corporate in- 
terests should not control all of the livelihood of the profession. Not infrequently, 
these interests are in conflict with the interests of non-residents and non-residents should 
have means and facilities of reaching reputable and responsible members of the pro- 
fession not themselves retained by banks and other financial groups in various parts of 
the country. Law lists and directories have thus served to equalize the opportunity for 
the profession. If the bar assocations of the country have been subject to any criticism. 
it has been that they have been dominated by the so-called corporation lawyers and not 
the independent practitioner. The pronouncements of leaders in the American 
Bar Association have been in appreciation of this fact. H's campaign on integration of 
the bar has been to insist that each lawyer in the country have a voice in the deliberations 
of the American Bar Association, and that the American Bar Assoc‘ation should be 
representative and have within its folds, if possible, the brains and the energy of all 
the lawyers in the United States. 


While the action in the State of Missouri was promptly followed by a somewhat 
similar course in Oklahoma, no other state has gone to such extremes. At the annual 
meeting of the American Bar Association in 1935, a special committee, of which a former 
president, Earle W. Evans, was chairman, was appointed to consider the problem of law 
lists alone. This question is very much involved in, if it does not, in‘fact, control the 
question of lay intermediaries. At the 1936 mecting of the American Bar Association 
in Boston, this committee reported in substance that due to the complexities of the prob- 
lem, it had not yet been able to formulate definite recommendations, and the Association 
continued the work of this committee. Its new personnel includes Hon. Wm. H. Rogers, 
of Jacksonville. Meantime, a number of states, including North Carolina, have decided 
to await the report of this special committee of the American Bar Association and the 
action of the national organization with respect thereto, since the problem of determining 
ethical conduct and the constituent elements of the practice of the law is nationwide. The 
far-flung operations of commerce and industry impel a unified policy amongst the 
lawyers of the country, particularly in the light of the fact that the new organization of 
the American Bar Association gives it the power that it has not heretofore enjoyed, of 
determining the ethical standards for the discipline of the bar of the whole country, and 
there is no need for forty-eight varieties of legal eethies. Certain it is that law lists and 
lay intermediaries, upon which business and industry have come to depend, cannot be 
banned completely without loss to the bar generally. The problem is: their control and 
regulation, or the substitution of other machinery equally effective and equally responsive 
to the needs of business today. 


000- 

“Tt is not to the last degree important that he (the judge) should be rendered per- 
fectly and completely independent, with nothing to influence or control him but God 
and his conscience . . . I have always thought from my earliest youth till now, that the 
greatest scourge an angry Heaven ever inflicted upon an ungrateful, and a sinning 
people was an ignorant, a corrupt or a dependent judiciary.” 

—Chief Justice John Marshall. 
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EDITORIALS 


Survey of Legal Profession In 


New York County 


The Committee on Professional Economies of the New York County Lawyers’ Asso- 
ciation has just published an exhaustive study containing both factual and opinion evi- 
dence of the economic conditions of the bar of that populous county. It is probably 
the most comprehensive piece of research ever undertaken in this field. 


The conclusions of the Committee are grouped under two headings: 
I. The local bar is materially overcrowded. 


II. The bar, not only locally, but as a whole, has failed to function adequately 


in rendering to the community the service which the profession should reasonably 
be expected to perform. 


The Committee submitted a number of recommendations to deal with and remedy 
the conditions disclosed. In support of their conclusions that the bar was overcrowded 
it is pointed out that there are around 5,000 lawyers in New York County, more than 50% 
of whom are in the income class below $3,000.00 per year; 42%% below the respectable 
minimum family subsistence level of $2,500.00 per year; one-third below $2,000.00, one- 
sixth below $1,000.00 and almost one-tenth at or less than $500.00 per year; and a sub- 
stantial number on the verge of starvation with almost 10% of the New York City Bar 
virtually confessed paupers as indicated by applications for public relief. 


This economic situation was attributed to overcrowding. It was pointed out that 
this economic stress of some members of the bar concerned not only the lawyers them- 
selves but the public and the bar as a whole. It has the tendency to drive many of 
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the sufferers to unethical acts, thereby causing all lawyers to suffer in public estimation 
when unworthy lawyers are branded as crooks. 


It is pointed out that the overcrowding was due to three things: (1) The rapid 
increase in the number of new lawyers, (2) the falling off of the normal stream of new 
business and (3) the failure to eliminate some who, for various reasons, are not fitted 
to continue in the practice of the profession. 


To help remedy the overerowded condition the Committee recommends (1) that 
some better way of judging and acting upon character tests for applicants be found; 
(2) that with the advance of the sciences of vocational and aptitude testing, examination 
or other guidance or testing before the commencement of law study, the perceptual 
system, compulsory clerkship or apprenticeships, the extension of law school curricula 
and the limitation of the number of times a candidate may take the written bar examina- 
tion, all be studied with a view to raising ihe educational standards; (3) that a quota 
system on the basis of the estimated need of the community be seriously considered. It 
is pointed out that such restrictions of admission to the bar is not undemocratic for the 
practice of law is and always has been a privilege and not a right. Such varied fields 
as medicine, plumbing, teaching, electrical construction, gas manufacturing, railroading, 
banking and bus and truck lines are restricted by the state on the basis of public need 
and their qualifications fixed on the same basis; (4) that some efficient method of annual 
registration be adopted which would have the result of weeding out from the list of 
lawyers entitled to practice a substantial number, who because of their virtual abandon- 
ment of the profession, are not fitted to render proper legal services—with benefit to 
the community as well as to the profession. 


The Committee concluded that the bar has failed to render adequate community 
service because of its lack of organization and scarcity of funds. 


Integration of the entire bar is recommended for further study as a means to an 
effective organization. 


It was the belief of the Committee that the bar in its organized capacity should 
recognize, as it never has before, its primary responsibility for the conduct of the pro- 
fession—the administration of justice. 


The status, welfare and functioning of lawyers generally and the bar’s relationship 
to the rest of the community constitute the other essential elements in the administration 
of justice. 


“The proper appreciation of the responsibility and of the power possessed by the 
members of the profession should lead it, in its organized capacity, to make the admin- 
istration of justice a more perfect instrumentality in the social system of the day. Law- 
yers are unfair to themselves and to the general public if they fail to discharge this 
obligation.” 
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LAWYERS AND BAR ASSOCIATIONS 


By FREDERICK H. STINCHFIELD 


President of the American Bar Asscciation 


If you and I could sit down and talk 
together about the things which the Bar 
could do as an organized group, we should 
probably agree. We want a better admin- 
istraton of justice; although as individuals 
our efforts may have too little effect, if we 
work together I have no doubt of our 
ability to convince legislatures, courts, and 
the public that what we propose is sound 
and in the public interest. 


There are 78,000 of us in state bar asso- 
ciations and 30,000 or 40,000 more in local 
bar organizations. But we don’t get to- 
gether; our groups working separately have 
failed to realize on the possibilities of 
united action. 


You know what happened at our Boston 
meeting this summer. We there achieved 
greater possibilities for group action of 
the Bar of the United States than have 
ever existed before. In our new Constitu- 
tion, adopted by an overwhelming vote, we 
give representation to every state bar as- 
sociation and to as many of the larger lo- 
cals as could be represented without mak- 
ing the membership of the House of Dele- 
gates so large as to be unwieldy. 


You are therefore directly represented in 
the American Bar Assosiation and through 
your delegate can have your views present- 
ed. There are many advantages in this. 
For example, for the first time our rep- 
resentatives who go before Congressional 
committees to advocate or oppose legisla- 
tion which has been passed on by the Asso- 
ciation, will represent a numerical majority 
ot the Bar of America. Can there be any 


doubt that this will make our deeisions 
more important and give us a better hear- 
ing? 


We have heard much about the decline 
of the Bar in the opinion of the public. 
You and I know that as between ourselves 
and our individual clients, this is not so. 
Every day in every town and city of this 
country, men and women are putting their 
affairs in the hands of their lawyer, with 
complete trust and with the knowledge that 
they will get the full measure of service 
which their chosen lawyer can give and 
his wholehearted devotion to their interests. 
To drive home the truth that the Bar as a 
whole is composed of these individual law- 
vers, who are trusted as individuals, is one 
of our tasks as an organized group. We all 
know that we must make admission to 
the Bar a prize to be awarded only to those 
who are well qualified to serve the public; 
that we must divorce our judges from poli- 
ties and political influences; that we must 
speed up and make more efficient the oper- 
ation of our courts; improve the enforce- 
ment of criminal law; make our machinery 
of disciplinary procedure more effective, 
and protect the public from unauthorized 
practitioners. 


We know we can do these better when 
we work together and the new possibilities 
in united action on a national scale are 
limitless. 


But don’t forget that with these new ben- 
efits, new duties are also imposed. You 
have a responsibility to interest and inform 
yourselves as to what the Bar is doing and 
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to give of your knowledge and skill in 
framing the best plans for improvement 
in these fields. 


Twelve hundred members of the Amer- 
ican Bar Association are giving their time 
and effort to this work. Seventy-five hun- 
dred members of the state and local bar 
associations are serving on their association 
committees on the five National Bar Pro- 
gram subjects alone. Countless others are 
giving their services to the organized Bar 
in one form or another. This is a power- 
ful army, and when we swing into action 
together, can it be questioned that results 
will be forthcoming—that is if you, indi- 
vidually, will join in with your help and 
support? 


The new House of Delegates is an inter- 
esting body. It is composed of abcut 165 
lawyers, each of whom will act in a repre- 
sentative capacity. In addition to the state 
bar associations and some twelve to fifteen 
of the larger city organizations, various 
other organizations of the legal profession, 
such as the Association of Attorneys Gen- 
eral, the Association of Amer.can Law 
Schools, the Conference of Commissioners 
on Uniform State Laws, the American Law 
Institute, the Judicature Society, and the 
Federal Bar Association of Washington, 
are represented. The Board of Governors 
and the Section Chairmen of the Amer-can 
Bar Association are ex officio members of 
the House, and the American Bar Associa- 
tion members in each state have one rep- 
resentative, known as a State Delegate, 
whom, in the future, they will elect by mail 
ballot. In Boston, the sessions of the 
House were impressive. The Attorney 
General and the Solicitor General of the 
United States have seats in the House by 
virtue of their office and they were on hand 
to take part in the meetings which were 
held after the House had been created by 
adoption of the new constitution. Senator 
Seott M. Loftin, of Florida, and Mr. John 
W. Davis, of New York, former presidents 
of the Association, took their places as 
members of the new House, and there were 
many other distinguished lawyers and 
judges from all parts of the country. 


A meeting of the House has been called 
for January 5, in Columbus, Ohio, and it 


is anticipated that a full attendance will 
be present. Important matters, including 
the adoption of permanent rules, will be 
up for consideration. Your representa- 
tives will be present and they will bring 
hack to you a report of what is done. The 
success of this representative body will 
depend in no small degree on the interest 
taken in its deliberations and decisions. 
Unless the membership of the House is 
truly representative of the lawyers of this 
country, it will fail of its purpose. It will 
not be so unless your delegate expresses 
the views of yourself and the majority of 
your colleagues, and to accomplish this you 
must keep informed of the actions of the 
House and let your views in reference to 
them be known. 


I have said that you and I could prob- 
ably agree about what the Bar should do 
as an organized group. While that is true 
as to general objectives,. it is also probably 
true that we might disagree as to details. 
Action will necessarily involve those de- 
tails and we need your advice and sugges- 
tions with reference to them. Above all, 
we need, and your state and local bar 
associations need, your active participation 
in the work of the organized bar. 


SOUTHEAST LAWYERS ORGANIZE 


Sixty south Florida attorneys met in 
West Palm Beach on November 15th and 
organized the Southeast Florida Bar As- 
sociation. The territory covered by this 
organization will be those counties ineclud- 
ed in the Miami Division of the Southern 
District of the U. S. District Court. 


James E, Calkins, Miami, was elected 
President and Manley P. Caldwell, of 
West Palm Beach, was elected Sccretary- 
Treasurer. Its objects were set forth as 
being, “to facilitate the Federal practice, 
promote enforcement of Federal laws and 
cultivate friendship among the members 
of the Bar.” 


Regular meetings are slated for June 
and November of each year. 


Louis Kurtz, attorney of Jacksonv:lle, 
has been named Vice-Consul for Germany. 
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Changes in Law Firms 


Rogers and Towers, Consolidated Bldg., 
Jacksonville, made announcement on Jan- 
uary Ist of the addition to their firm of 
Cecil. C, Bailey. 


George B. Carter and John B. Sims an- 
nounced the formation of a partnership 
for the general practice of law under the 
firm name of Carter and Sims with of- 
fices in the Fidelity Building, Orlando 
Florida, effective Jan. 1, 1937. 


Judge Raleigh Petteway, late candidate 
for Governor and Judge of the Criminal 
Court of Record of Hillsborough County, 
and his nephew, Lewis Petteway, have 
opened law offices in the Congress Build- 
ing, Miami, 


Judge Harry R. Hewitt, former Coun- 
ty Judge of Pinellas County, has retired 
from office, being succeeded by Jack F. 
White, an attorney of Clearwater. Judge 
Hewitt has entered partnership with E. D. 
Martin under the firm name of Hewitt 
and Martin with offices in St. Petersburg. 


Glenn Miller, Shade Walker and Herbert 
Peterson, all of St. Petersburg, have 
formed a partnership under the name of 
Miller, Walker & Peterson with offices in 
the Southern Bank Building. Mr. Walker 
was formerly with Bussey, Mann & Walker 
and Mr. Peterson was formerly with the 
firm of Holland & Peterson, now dissolved, 
Mr. Holland practicing alone. 


In Clearwater Ralph Richards has with- 
drawn from the firm of Baskin, Jordon 
& Richards and is practicing alone. 


H. Lane Couchman and Thomas A. Dyer 
announced the formation of a partnership 
under the firm name of Couchman and 
Dyer with offices in the Wallace 8. Build- 
ing, Tampa, 


Curtis L. Waller, Claude Pepper and 
B. A. Maginnes have announced the elec- 
tion of Mr. Pepper to the U. S. Senate 
and his retirement from the firm of Waller 


& Pepper and announced that Messrs. 
Waller and Maginnes have formed a part- 
nership under the firm name of Waller 
& Maginnes with offices in the Centennial 
Building, Ta]lahassee. 


Charles W. Luther and@Walter A. Shel- 
ley, with offices in the Woolworth Building, 
Daytona Beach. 


They Tell Me That— 


Lewis Twyman, President of the Florida 
State Bar Association, spent the first week 
in January attending the House of Dele- 
gates of the American Bar Association held 
in Cotambus, Ohio. 

From the press it is learned that Arthur 
T. Vandebilt, of Newark, N. J., became 
the presidential nominee subject to election 
at the Association’s annual meeting to be 
held in Kansas City during the week of 
September 27th. 


Life’s Records Closed 


FLOYD L. KNIGHT 

Floyd L. Knight, 47, well known Miami 
attorney, died in Washington, D. C. on 
January 3rd. 

Mr. Knight was the senior member of 
the firm of Knight, Pace and Payne but 
for the last three years had been on the 
legal staff of the U. S. Controller of the 
Curreney. 


EUGENE HALE 
Eugene Hale, prominent in legal, busi- 
ness, social and fraternal circles in Jack- 
sonville, died in that city on December 31st. 


FRANCIS B. CARTER 

Judge Francis B. Carter, 75, of Pensa- 
cola, former Associate Justice of the Flor- 
ida Supreme Court, died in that city on 
January 9th. 

Judge Carter was born in Jackson Coun- 
ty and entered the practice of law in 1882. 
He was a Supreme Court Justice from 
1897 to 1905, after which he served as 
Judge of the 1st Judicial Cireuit for 2 
years. He has practiced law in Pensacola 
since 1907. 

Judge Carter was a personal friend of 
William Jennings Bryan, who visited in 
his home several times. 
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Treasurer’s Report—Florida State Bar Association 
January 1, 1936, through December 31, 1936 


Balance on hand Florida National Bank, Lakeland, 1-1-36 


Balance on hand Florida National Bank, Jacksonville, 1-1-36 


TS 
DUES COLLECTED: 
Year 
1934 @ $5. 7 $ 35.00 
1935 @ $5. 41 205.00 
@ $3. 7 21.00 
1936 @ $5. 303 _.. 1514.75 
@ $3. ORE 1470.50 
New @ $5. 26. 130.00 
@ 


$3. 261 782.50 


Interest on Savings Account Florida National Bank, Jacksonville 


Received sale of Ads in Florida Law Journal 


Received sale of Extra Journals... 


Received from Law Libraries 


Received Cuban Convention Fund 


Deposit for Miswritten Checks 


Received from sale of Binders 


Less Three Reteurn Checks (3 Dues)__.-.... 


$4158.75 
5.36 
733.15 
36.10 
27.00 
205.00 
49.55 
2.00 


$5216.91 


TOTAL RECEIPTS 


DISBURSEMENTS 
ASSOCIATION: 
Convention Expense: 
Checks: 1538, 1547, 1550, 1553, 1554, 1555, 1559, 
1567, 1607, 1616, 1617, 1622 


Telephone and Telegraph: 
Checks: 1548, 1564, 1580, 1592, 1600, 1619, 1636 
Postage Secretary’s Office: 
Checks: 1518, 1522, 1525, 1527, 1530, 1534, 1536, 
1548, 1576, 1584, 1585, 1593, 1596, 1599, 
1606, 1618, 1614, 1628, 1631, 1635 


8.00 


$2141.29 


356.39 


5208.91 


$7706.59 


$435.07 


111.00 


Secretary’s Allowance: 
Checks: 1532, 1540, 1556, 1565, 1578, 1589, 1598, 
1603, 1612, 1621, 1626, 1638 


960.00 


President’s Office Expense: 
Checks: 1549, 1575, 1583 


81.90 


Committee Expense: 
Checks: 1560, 1582, 1594, 1609 


59.60 


Stationery and Printing, Secretary’s Office: 
Checks: 1521, 1544, 1545, 1590, 1608, 1615 


72.55 


Miscellaneous Expense: 


Checks: 1535 Miscl. Bills paid by Ed Bentley... > a 
1552 Refund Dade County Bar 10.00 
1561 P. G. Mitchell, Bond 6.25 
1569 Refund Tampa Bar Association... 5.00 
1573 Chas. Williams, Auditing... 10.00 
1579 Refund Dues 5.00 


Bank Cuba Collection Charge 


1595 Refund St. Petersburg Bar arnt 
1624 Miscl. Bills paid by Ed Bently... 2.39 
1629 J. Holland, Indexing 2.50 


1633 Miss Dailey, Typing Bills 3.00 
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1634 Miss Dailey, Typing Letters 3.75 
1570, 1571, 1572, Miswritten and Replaced 49.55 
101.07 
$1,837.74 
JOURNAL: 
Publishing January 1, 1936 through December 31, 1936: 
Checks: 1520, 1529, 1542, 1551, 1574, 1587, 1601, 
Editor’s Allowance: 
Checks: 1531, 1541, 1558, 1566, 1677, 1588, 1597, 
1602, 1611, 1620, 1627, 1637 600.00 
Deposit for Postage: 
Checks: 15387, 1562 20.00 
Miscellaneous Expense: 
Checks: 1519 Florida Clipping Service, 1533, 
1546, 1563, 1568, 1586, 1591, 1604, 1610, 1623 $55.00 
1523 Railway Express 2.06 
1524 Binders Journal 37.50 
16s 1.75 
1528 Railway Express 1.22 
1581 Tampa Photo, Cut... 3.51 
1618 Expense Ed Bentley, Tampa, 
On Comment Law 5.00 
1631 Faircloth, Typing Letters. 3.00 
109.04 
$2,656.75 
TOTAL DISBURSEMENTS $4,494.49 
BALANCE ON HAND December 31, 1936 3,212.10 
BALANCE ON HAND as follows: 
Florida National Bank at Lakeland 2,850.35 
Florida National Bank, Jacksonville 361.75 
$3,212.10 


ED R. BENTLEY, 
Secretary-Treasurer 


This is to certify that I have checked the record of receipts and disbursements of the 
Secretary-Treasurer of the Florida State Bar Association for the period of January 1, to 
and including December 31, 1936, and the attached annual statement. 

The records and annual statement are true and correct to the best of my knowledge 


and belief. 


CHAS. H. WILLIAMS, 
Public Accountant. 


: 
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JUNIOR BAR SECTION 


Junior Bar Announces 
County Chairmen 
First Cireuit: John T. Wigginton, Mil- 


ton, Eseambia — William Fisher, Jr., 
American Natl. Bank. Bldg., Pensacola. 
Santa Rosa—T. Franklin West, Milton. ° 


Okaloosa—Lloyd Powell, Crestview. Wal- 
ton—Glenn Bludworth, DeFuniak Springs. 

Second Cireuit: William K. Whitfield, 
300 Midyette-Mocr Bldg., Tallahassee. 
Jefferson — B. J. Hamrick, Monticello. 


Leon—C. W. Gregory, Tallahassee. Wa- 
kulla — R. W. Ashmore, Crawfordville. 
Gadsden—Hugh Taylor, Quincy. Liberty 


—Robert W. Robnson, Bristol. Franklin— 
Jay Shuler, Apalachicola. 


Third Cireuit: A. K. Black, Lake City. 
Hamilton—Edgar Tuten, Jasper. Madi- 
son—Turner Davis, Madison, Suwannee— 
Alfred Airth, Live Oak. Taylor—Byron 
Butler, Perry. Dixie — O. O. Edwards, 
Cross City. Lafayette — Lester Summer- 
sill, Mayo. Columbia—W. Brantley Bran- 
non, Lake City. 


Fourth Cireut: L. K. Walrath, Barnett 
Natl. Bank Bldg., Jacksonville. Clay— 
Tom Rivers, Green Cove Springs. Duval 
William F. Fairbanks, clo Daniel & 
Thompson, Fla. Natl. Bank Bldg., Jack- 
sonville. Nassau — Thomas Shave, clo J. 
W. Harrell, Fla. Natl. Bank Bldg., Jack- 
sonville. : 


Fifth Cireuit: Lake—Z. D. Giles, Eus- 
tis. Sumter—J. C. Getzen, Jr., Bushnell. 


Sixth Cireuit: J.C, Dew, Florida Na- 
tional Bank Bldg., Sat. Petersburg. Pinel- 
las—Sheldon Lindsay, Clearwater. Pasco 
—Judge O. L. Dayton, Jr., Dade City. 

Seventh Cireuit: Charles W. Luther, 
DeLand. Volusia — W. W. Judge, Day- 
tona Beach. Flagler—H. T. Cook, Bun- 
nell. Putnam—F. W. Burt, Palatka. 


Eighth Cireuit: T. E. Duncan, Gaines- 


ville. Alachula — John A, H. Murphree, 
Gainesville. Bradford—Frank Landrum, 
Starke. Union — Hal Y. Maines, Lake 


Butler. Levy—Wilbur Anderson, Bron- 
son. 


Ninth Cireuit: Charles Andrews, Flor- 
ida Bank Bldg., Orlando. Orange—Wil- 
liam H. Dial, e|o Akerman & Palmer, Or- 
lando. Osceola — J. Arthur Steed, Kis- 
simmee. Seminole—Herbert Messer, San- 
ford. Brevard—Wm. G. Akridge, Cocoa. 
St. Lucie — Frank H. Fee, Ft. Pierce. 
Martin—A. R. Clonts, Stuart. Okeechobee. 


Indian River—Charles A. Mitchell, Vero 
Beach. 
Tenth Cireuit: J. Franklin Garner, 


Lakeland. Highlands — Selwyn C. Ives, 
Sebring. Hardee — Carlton T. Mabry, 
Wauchula. 


Eleventh Cireut: Atwood Dunwody, 
ist National Bank Bldg., Miami, Dade— 
Henry H. Taylor, Jr., Ingraham Bldg., 
Miami. Monroe—Alan Cleare, Key West. 


Twelfth Cireuit: C. Wilson Ward, Ft. 
Myers. Lee—Lynn F. Gerald, Ft. Myers. 
Charlotte—W. L. Rose, Punta Gorda. De- 
Soto—E. D. Treadwell, Jr., Arcadia. Col- 
lier—William Z. Platt, Everglades. Sara- 
sota—Judge Francis Dart, Sarasota. Man- 
atee—Thomas A. Howze, Jr., Bradenton. 


Thirteenth Cireuit: Alexander Akerman 
Jr., Tampa Theatre Bldg., Tampa. No 
county chairmen—Hillsborough only coun- 
ty in cireuit. 

Fourteenth Cireuit: Robert Mathis, Jr., 
Panama City. Holmes — Clyde Brown, 
Bonifay. Washington—. Jackson—Hayes 
Lewis, Jr., Marianna. Gulf—. Calhoun— 
Marion B. Knight, Blountstown. 

Fifteenth Cireuit: Harry W. Stewart, 
Jr., West Palm Beach. Palm Beach — R. 
C. Prescott, 614 Citizens Bldg., West 
Palm Beach. Broward — Edward Heim- 
burger, Ft. Lauderdale. 


FIFTEEN ADMITTED TO 


PRACTICE LAW 
The State Board of Law Examiners late 
in November announced that fifteen per- 
had passed 


sons, including one woman, 


. 
| 
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the recent Florida bar examination. There 
were fifty-five taking the examination. 

Those who successfully passed the ex- 
amination were: 

Charles Henry Bowman of Pensacola, 
John Austin Branch of Tampa, William 
Hocker Drake of Ovala, Miss Mattie Belle 
Edwards of Miami, Harry Graham of 
Philadelphia, Parker Hout of Fort Myers, 
Lester M. Huffman of Jacksonville, C. 
H. Heavrin of West Palm Beach, F. M. 
Lipscomb of DeLand, Edward Wood 
Lane of Jacksonville, Emory H. Price of 
Jacksonville, William B. Swearingen of 
Bartow, C. Warren Sanehez of Live Oak, 
Raymond C. Smith of Clanton, Ala., and 
William Ward Vars of Tallahassee. 


Book Reviews 
UNCOLLECTED PAPERS OF 
OLIVER WENDELL HOLMES 

Harry C. Schriver, a member of the 
Bar of the District of Columbia, has edited 
and annotated a most interesting volume 
on book notices and uncollected  leticrs 
and papers of late Justice Oliver Wendell 


Holmes. It is a collection of his early 
book notices, his extant papers not hereto- 
fore collected and some recently published 
letters. 


An interesting introduction of the work 
vas written by Justice Harlan Fiske Stone, 
whose interests in the field of American 
Jurisprudence are very much akin to those 
of Justice Holmes. 


After Justice Holmes had completed his 
Common Law he gave more than fifty 
years of his life to the exacting labors of 
an appellate judge but during all of this 
period he found time to exereise his rare 
literary gift in oceasional essays and ad- 
dresses of enduring worth which are proof 
of the breadth and resiliency of his mind. 


Mr. Schriver has collected many fugitive 
pieces from Justice Holmes’ book not‘ces 
letters and other papers into permanent 
form which otherwise might have been lost. 
This little volume will engaze the interest 
and stimulate the thought of the reader 
whether iawyer or layman. 


Published by Central Pook Cempany, 
New York City, 280 pages, price $3.00. 


I am attaching herewith check for $5.00 
($3.00) to cover one year’s dues. (Dues 
are $5.00 if admitted more than 7 years 
$3.00 for others). 


Application Endorsed by 


Florida State Bar Association 


APPLICATION FOR MEMBERSHIP 
I hereby apply for membership in the FLORIDA STATE BAR ASSOCIATION. 1 was 


admitted to practice law in Florida — 


_. Bar Association, at 


I am a member of the Bar of the 


.., and am 
Date 


Judicial Circuit. 


"Signature of Applicant 


Business Address 


Approved 


rf Chr. Committee on Membership 


Mail to Ed R. Bentley, Secretary-Treasurer, Lakeland. 


| 
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THE FORUM 


Future Bright for Integration Movement 


Kansas Association Anticipates Complete Organization under Court Rules 
—Inclusive State Bars Chief Interest of National Coordination 


At the annual convention of the Kansas 
State Bar Association last May it was voted 
unanimously, and after full debate, to 
memorialize the supreme court to adopt 
rules to provide for the “complete integra- 
tion” of the bar. This stand may prove to 
be epochal. The action taken represented 
the view of the Association’s committee, re- 
vised during the preceding year on the 
basis of much argument and practical con- 
siderations. 


There was unanimity in belief that it 
was the supreme court’s duty, as well as 
power, to advance the administration of 
justice by perfecting the organization of 
the profession, <A full report appears in 
the quarterly Journal (vol. 5, no. 1, August 


In taking ths action the association was 
influenced not only by the stand taken by 
the Ohio and Missouri Bar Associations, 
but also by the logic of the matter and the 
advantages believed to inhere in judicial 
regulation. There appeared to be absolute 
confidence that the supreme court would 
acquiesce. Mr. Justice John S. Dawson, of 
the supreme court, who presided over the 
session, was elected president for the en- 
suing year. 


In Ohio the State Association has been 
committed to integration for fifteen years 
but has never brought the question to is- 
sue. For about four years it has espoused 
integration by rule of court. At present 
action has been deferred for a year to per- 
mit of experience with a plan of affiliation 
advanced by opponents. 


It is easy to believe that the Ohio Asso- 
ciation has lost time by not provoking a 
pitched battle. Ten years ago the present 
writer was in great doubt as to the practi- 
cality of having an integration bill intro- 
duced in legislature without thorough edu- 


cation of association members. The first 
conflict is almost certain, it is true, to re- 
sult in temporary defeat. But it now ap- 
pears more certain that the associations 
which have been impetuous are the ones 
which have succeeded. It does the pro- 
fession good to put up a fight, even though 
skirmishes fail. It informs the public, 
and a large share of the bar, as to inten- 
tions and prospects. Earnest men are 
educated and hardened by defeat. The 
Kentucky example is illuminating. After 
a first failure the committee declared that 
the Association should continue fighting 
until success was achieved; a second de- 
feat found the committee, and Association 
more determined than ever; after three 
setbacks, the Association was able to rally 
sufficient force and win a deserved victory. 


There are now at least ten states in which 
the organized bar has reached the stage 
which just preceded success in Kentucky. 
There is the advantage now, pretty gener- 
ally accepted as such, of success for the 
theory of a short bar act which directs the 
supreme court to formulate rules for com- 
plete integration. There probably will be 
a larger increase in the number of inelu- 
sive state bars in 1937 than in any previ- 
ous year, and along the line suggested. 
And when a state supreme court assumes 
this work, as that of Colorado has volun- 
tarily suggested to the state Bar Associa- 
tion, whether in Kansas, Colorado, or any 
other state, the way will be made much 
easier for the laggard states. 


It should be apparent that state bar in- 
tegration is the twin brother of national 
bar coordination. The keynote of coor- 
dination, first effectively expressed by Mr. 
Elihu Root six years ago, is that the pro- 
fession should be able to “speak with one 
voice.” This means it should command 


itself in its own field. 


i 
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In recent years the complete success 
of the compulsory, inclusive, self-govern- 
ing bar has been so emphatically demon- 
strated in a minority of the states as to 
give reality to the dream of coordination 
nationally. Coordination now looks for 
its completion in the rapid increase of 
self-governing state units. And it thus 
makes the drive for integration the very 
lieart of its hopes for complete success. 
The pioneering by a few states a decade 
ago has established a national standard. 
Opposition is deprived of candid objec- 
tions, 


At present the intention in several states 
is to press next year for adoption of acts 
similar to that in effect in Michigan. Flor- 
ida is to be a new contestant in 1936, but 
whether by appeal to the new legislature, 
or to the supreme court, is not now cer- 
tain. One cannot doubt that Wisconsin 
lawyers, robbed of suecess by a veto after 
a brilliant campaign will get their act 
passed and approved next year. In Iowa 
preparations are being made for a strong 
campaign, and for the first time. 


The situation is even farther advanced 
in Indiana, where, at the time of writing, 
the Bar Association committee, headed by 
Mr. Henry M. Dowling, is awaiting an 
order of the supreme court setting a date 
for hearing on a petition which asks for 
integration of the bar, but does not say 
“complete integration.” The implication 
is that Indiana lawyers would welcome an 
organization like that in Missouri. 

—Journal American Judicature Soe‘cty. 


ANOTHER PUBLIC SERVICE 


There are inereasing signs that Florida 
lawyers realize their responsibility to their 
profession and the public to speed up the 
administration of justice and end the de- 
lays which serve no other purpose than to 
enrich grafting politicians and thwart jus- 
tice. The lawyers must lead in removing 
the legal technicalities which make delays 
possible, but only an aroused public opin- 
ion can stop the blocking of justice by ig- 
norant and corrupt officials. 

That the lawyers are in a fair way of 
attacking both types of delays is indicated 
in this month’s issue of the Florida Law 
Journal which contains the proposed new 


rules to regulate the bar of Florida, a prize 
article by Harry Dunean, Jr., University 
of Florda student from Tavares, on Pro- 
posed Changes in Florida Criminal Pro- 
cedure, and a reprint of the Times editorial 
commending the State Bar on proposals to 
speed court procedure, 


Put into effect now, the regulatory act 
would undoubtedly raise the morale of con- 
scientious lawyers and officials in years to 
come, and the changes in criminal pro- 
cedure would eliminate some of the techni- 
eal causes for unreasonable court delays. 
They deserve the earliest possible atten- 
tion and action by the Legislature and the 
Supreme Court.—Tampa Daily Times. 


Luis Mashado. 


Luis Machado, one of the prominent 
lawyers of Havana and the leading char- 
acter in the entertainment of the Florda 
Bar in Havana last year, has accepted an 
invitation to represent the Havana Bar 
and speak before the Thirteenth Annual 
Convention of the Florida State Bar Asso- 
ciation at Coral Gables on March 25-27, 
1937. 
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LOCAL BAR ASSOCIATIONS 


Local Bar Elects Officers 
ST. PETERSBURG 

Harvey L. McGlothlin was elected Pres- 
ident of the St. Petersburg Bar Associa- 
tion at its annual meeting. 

Mr. McGlothlin is past president of the 
Kiwanis club and has practiced law in St. 
Petersburg since 1925. He is a graduate 
of Vanderbilt University and a member 
of the firm of Cook and Harris. 

Other officers elected were L. P. Har- 
dee, Vice President; Mercer Brown, Seere- 
tary and Lincoln C. Bogue, Treasurer. 
Additional members of the Executive Com- 
mittee were elected as follows: Vernon G. 
Agee, Harry S. Hewett, S. H. Mann, Jr., 
Charles J. Schuh and Jefferson D. Steph- 
ens. 

The Association held an open discus- 
sion of what they referred to as an un- 
cthical group foreclosing tax certificates 
making it difficult for owners to redeem 
their property because of the excessive 
charges levied. The matter was referred 
to the grievance committee. 


HILLSBOROUGH COUNTY 
BAR ASSOCIATION 

C. Edmund Worth was elected President 
of the Hillsborough County Bar Associa- 
tion at the annual meeting of that body 
held on January 7th. He succeeds Cody 
Fowler. 

Maynard Ramsey was named Vice Pres- 
ident, Martin Caraballo, Jr., Secretary and 
E. W. Monrose, Jr., Treasurer. The last 
three were reelected. 

The Executive Committee named is 
composed of Mr. Fowler, John M. Allison, 
W. C. Brooker and Calvin Johnson. 


CLEARWATER 
Ed Whitson was elected President of the 
Clearwater Bar Association at a dinner 
meeting on January 4th. 
Other officers elected were Edward W. 
Peeples, Dunedin, 2nd Vice President, and 


Lawrence Douglas, Secretary and Treas- 
urer. 

The speaker of the evening was H. N. 
Turnburke, long-time secretary of the 
Clearwater Rotary Club and certified pub- 
le accountant. The speaker’s subject was, 
“Some Observations on Federal Taxes as 
they Concern the General Practice of the 
Law.” 


FIRST JUDICIAL CIRCUIT 

The Bar Association of the First Ju- 
dicial Cireuit met in Milton the first week 
in December where they enjoyed a quail 
supper and elected E. E. Mason, Pensa- 
cola, as their president for the ensuing 
year. 

Other officers elected were Vice Presi- 
dents: Escambia County, Ralph McLane; 
Santa Rosa County, John T. Wigginton; 
Okaloosa County, George Barrow; Walton 
County, S. M. Preacher. Churchill Mel- 
len, Pensacola, was named Secretary- 
treasurer. The meeting was addressed by 
Judge L. L. Fobissinski, Ralph McLane 
and John M. Coe. 


PALM BEACH COUNTY 
Manley P. Caldwell was elected Presi- 
dent of the Palm Beach County Bar As- 
sociation at its annual meeting on Decem- 
ber 11th, succeeding Henry Lilienthal. 


Other officers elected were Wilbur E. 
Cook, first Vice Presdent; Richard C. 
Prescott, second Vice President; Herbert 
Beck, of Belle Glade, third Vice President ; 
Carl A. Widell, Secretary and L. D. 
Simon, Treasurer. 


DADE COUNTY 


The Dade County Bar Association met 
for their monthly luncheon at the Univer- 
sity Club on December 8th. Richard H. 
Hunt, Chairman of the Committee on Un- 
authorized Practice of the Law, gave a 
summary of the work of the Committee 
during the past year. 


The meeting went on record as formally 
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approving the work of the Committee and 
pledging their wholehearted support of the 
bar to such litigation as may be necessary 
to curb the unauthorized practice of the 
law by real estate agents. 


JACKSONVILLE 


J. Weston Allen, of Boston, Special As- 
sistant to the U. S. Attorney General, 
spoke before the Jacksonville Bar Asso- 
ciation on December 3rd, in the interest 
of the Kerr-Coolidge Bill which deals with 
the deportation of alien criminals in ths 
country. 


CLEARWATER 


W. B. Dickenson, Tampa attorney, was 
the principal speaker on December 2nd 
before the Clearwater Bar Association. 
The subject of his address was “The Trial 
of Cases.” 

The speaker was introduced by Judge 
John U. Bird. 


TAMPA BAR ASSOCIATION 

William E. Thompson was elected Presi- 
dent of the Tampa Bar Association during 
the past week succeeding B. L. Cooper. 

Burton G. Henson was elected Vice 
President and Labon G. Lively and Fred 
W. Brown were elected secretary and 
treasurer, respectively. 

Named to serve with the officers on the 
Board of Directors were Charles Dyer, 
Raymond Sheldon and C. E. Parker, Re- 


Treasurer Says: 
It’s Time To Pay Your 1937 Dues! 


tiring President Cooper will also serve on 
the Board. 


VOLUSIA COUNTY BAR 
William M. Cobb is the new President of 
the Volusia County Bar Association. He 
and other officers for 1937 were elected on 
January 11th. John Duss, New Smyrna, 
was elected first vice president, John E. 
Peacock, DeLand, County Judge, is the 
new second vice president, Thomas V. 
Tappy was elected secretary and on the 
Executive Committee were placed Roger 
West, the retiring president, John R. 
Parkinson, William J. Garner, Thomas B. 

Stewart and J. Eldon MeCardle. 


Book Review 
“ZONING” 

This is a worthwhile work outlining the 
laws, administration and Court decisions 
on the question of zoning during the last 
twenty years. The authors review the 
carly history of town and city planning 
and analyze the influences and forces af- 
fecting the aims and methods of modern 
city planning. The city planner, the 
architect, the lawyer and the student of 
the art of city building will be interested 
in this authoritative and very readable 
book, 

The work contains 368 pages with 145 
illustrations and sells for $3.00. It is pub- 
lished by the Russell Sage Foundation, 
New York City. 
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“JUST WHAT IS YOUR DEFENSE?” 
By JUDGE GEORGE T. MCDERMOTT* 


The judicial quality does not reside in form or ceremony, still less in cireumlocution 
and an avoidance of the pith of the matter. The judicial quality of procedure is found in 
the impartial hearing and the reasoned determination upon ascertained facts, and it may be 
speedy, summary, and, as our clients would say, businesslike, without losing its character. 
—Charles E. Hughes. 


Quite by accident, and in blissful ignorance of the English practice act, I stumbled 
onto a method of getting at the nub of a case at the beginning of the litigation instead 
of at the end of it, while in the practice. It seem to work, and I tried it out on the 
bench, and it has worked well there in the few eases where the play has come up. That 
method corresponds closely, I am told, to the English practice. I see no reason why a 


rule requiring a few minutes’ face-to-face conference between the parties, their counsel 
and a trial judge, within a few days after a ease is filed; shouldn’t extend the practice 
to all cases in this country. I hope the United States Supreme Court will give it serious 
consideration when the new rules for law cases are promulgated. 


I first came onto the idea in some strike lawsuits brought to cloud the title to pro- 
dueing oil leases. When oil is struck, a few lawyers start combing the records to find 
some technical flaw in the title—flaws not visible to the naked eye. For fifteen dollars 
a suit could be started, and the pipe line companies, not unwilling to hold money in 
escrow without interest, would not pay for the oil while the title was clouded byi litiga- 
tion. Plaintiff’s counsel never dreamed of winning; he did know the lessee couldn’t 
drill without getting pay for his oil; so he figured, too many times correctly, the lessee 
would pay a substantial sum to release the pipe line runs. 


How could the defense lawyers meet that? After ineffectually fumbling around on 
such cases, some Kansas lawyers struck upon the idea of filing an answer the day after 
the summons was served, and at the same time they served notice on plaintiff’s counsel 
of a motion for immediate trial, setting out the irreparable damage flowing from the 
delay. That brought the parties face to face with the trial judge immediately. The 
trial judges in the oil country recognize a strike lawsuit on sight. When plaintiff’s coun- 
sel appeared on the motion, within ten days after he brought his suit, he was put to 
the rack of the questions, “Just what is your claim?” and “Why not try it next week?” 
These queries ended his effort to use the process of the court for extortion. 


Shortly after I went on the district bench, a fine lawyer wanted an ex parte restrain- 
ing order to stop the demolition of some fifty-odd temporary buildings used in construct- 
ing a massive project. Serious damage would flow from either granting or denying the 
order, if the first guess was not the final outeome. <A telephone call brought defense 
counsel in 9 few minutes; an around-the-table discussion narrowed the dispute to ten 
buildings, and to a simple question of fact; an agreement was reached that the buildings 
in dispute would be torn down last; a trial of the fact question was set for the following 
week, and the case was over before the wrecking crew reached the buildings in con- 
troversy. 


Then we got into the three-judge cases, the bane of a circuit judge’s life. The sta- 
tute properly demands quick action; there is never any notice to th distant judge except 


*Of the United States Circuit Court of Appeals for the Tenth Circuit. Reprinted from 
Journal of the American Judicature Society. 
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a telephone or wire to come now. The statute contemplates a trial on the preliminary 
injunction and another on final hearing. Nobody likes to take two bites at a small 
cherry. So in our cireuit, the judges have been advising counsel to be ready to try 
their cases out when the temporary injunction comes on for hearing, generally about ten 
days from the filing of the suit. Some of them kicked against the pricks at the start. 
But we'd ask them, “Just what is your claim?” and then “Just what is your defense. They 
all knew, and on their feet they’d tell us. In a very few minutes the nub of the contro- 
versey would develop. At times we permitted answers to be filed, incorporating the 
defenses stated in court, after the trial. The Supreme Court has affirmed one such case 
and did not suggest that such procedural informality denied anyone due process. 


After a while the lawyers came to expect it, and answers were ready when the court 
assembled. We've had a lot of three-judge cases in five years; only once, I think, has 
there been two trials. In nearly all—I thing all but one—the case was finally tried on 
the application for temporary injunction. Among them have been rate eases with 
volumes of testimony—a case involving gas rates to 141 towns in Kansas, and the Denver 
Stockyard Case—and cases involving far-flung questions of law, as the proration cases 
from Oklahoma. As far as we ean see, the cases were as thoroughly tried then as if 


the trial had been held a year later. At least no one has complained of the lack of a 
fair hearing. 


Some of our district judges have used the same tactics in single judge cases. On 
applications for restraining orders, made when the case was filed, counsel on both sides 
have been called in that day or the next. Such a conference has uncovered the real dis- 
pute; has discovered whether the bill has tco much or teo little in it; has developed the 
claim and the defense; and very often has set the case for trial. 


If that practice works—and it has—in cases where restraining orders are asked, 
why won't it work in all cases? You'd be surprised how many dilatory motions to make 
definite or to strike out can be disposed of by such a conference—even before they are 
filed. A lawyer with a trumped-up ease, unless it is a case founded on perjury, doesn’t 
want to stand up and tell it to the judge. A defense lawyer with no weapon but delay 
has a bad half hour in such a conference. And in bona fide controversies, it shortens 
immeasurably the time for its solution to get at the crux of the case ten days after it 
is filed, instead of in the court of appeals two years later. 


Of course, if no lawyer brought a hold-up suit; if no lawyer made a sham defense; 
if all lawyers wanted to get the case decided as quickly as possible, such a rule would 
be unnecessary. But until that day dawns, such a rule tends to “smoke ’em out.” 


In the last analysis, the efficiency of our judicial system is going to depend on men 
and not on rules. No football coach ever won a conference title at a rules conference. 
He wins it on the field with men. If the bench and bar were all perfect, any rules 
would work. But it’s a practical world, and the law business is intensely practical. We 
must play with the cards that are dealt us. And as long as we have sham suits and fake 
defenses, and as long as some lawyers and judges are indolent and dilatory, we must 
have rules that serve to prod them along. 
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Annual Convention To Be Held in Coral Gables 
March 25, 26, 27, 1937 


President Twyman has announced the time and the place for the 1937 annual con- 
vention of the Florida State Bar Association. The headquarters’ hotel will be the 
Miami Biltmore in Coral Gables with the Casa Loma available. 


The Conference of Delegates from Local Bar Associations will be held on March 
25th and the meetings of the Florida State Bar Associations on Friday and Saturday 
following. 

Rooms 
Miami Biltmore— $3.50 to $5.00 single; 
$3.00 to $4.00 per person with two in a room; 
$2.50 per person with three in a room. 
Casa Loma— Single room $2.50; 
Doubles $4.00; 
Triples $5.00. 
The rates for meals are: 
Miami Biltmore— Breakfast $ .75 to $1.00; 
Luncheon 1.00 to 1.50; 
Dinner 1.50 to 2.50. 
Casa Loma— Breakfast $ .50 to $ .65; 
Luncheon .65 to 
Dinner 85 to 1.25. 


Treasurer Says: 
It’s Time To Pay Your 1937 Dues! 


of Jacksoneille 


cooperation with the Members of the Bar 


Florida Vice Presidontand Trust Officon 


| Trust Department 
| of the Bank 


300 Rooms with Shower and Bath 


The Wonder Hotel of the South, Radio and eve: 
known facility for first class operation « ee ee 


GARAGE in direct connection with lobby 
RATES from $2.50 - JAN., FEB., MAR. from $3.00 Nolen B. Williams 


The MAYFLOWER 


300 Rooms with Bath and Shower 
Famed for its hospitality and favored alike 
by Winter Visitors and Commercial Travelers 
eeeRadio ee GARAGE adjoining 


RATES from $2.00 - » JAN., FEB., MAR. $2.50 


James J. Page-Manager 


JACKSONVILLER @& 
The GEORGE WASHINGTON 

: 
: 

The FLAGLER 

4 125 Rooms « « « « « Baths 


You'll be pleased with its convenience, cor.- 
and service. Moderate prices prevei!- 


GARAGE directly connected. 
RATES from $1.00 JAN., MAR.$1.50 Leland Tener-Mansger 


PAL BEACH 


The GEORGE 


WASHINGTON 


200 Rooms with -Bath and Showers 
Open all the Year = Radio and every 


modern convenience and service for 
summer and winter comfort « « 


RATES from $2.50 - JAN., FEB., MAR. $3.00 
W% Reasonable Rates Posted in Every Room 


= B. J. Jeeckel- Manager 
ROBERT. KLOEPPEL A 


— 


This Story Began 
Sixty-five Years Ago 


Each year brings its changes—changes in the traditions and 
destinies both of individuals and institutions. Tobe numbered 
among those with whom time has dealt kindly is, in itself, 
highly significant, for time alone establishes the true measure 
of the public’s esteem and respect. To have played an out- 
standing role thoughout the entire life of a great American 
industry is an approach to industrial immortality. 


Shepard’s Citations was born at the very dawn of the making 
of law books. Each of the sixty-four succeeding years has 
more firmly established its recognition as an indispensable ser- 
vice to legal research. 


In each state and jurisdiction Shepard continues to pursue its 
course toward the ultimate finest which the artistry of good 
editorial endeavor and mechanical genius can combine to 
produce. 


Shepard ownership holds many rewards, but none so priceless 
as the protection it affords you and your clients. 


SHEPARD’S CITATIONS 
The Frank Shepard Company 


76-88 Lafayette Street 
New York 
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TWO IMPORTANT FLORIDA LAW BOOKS 


Redfearn on Wills and Administration 
of Estates in Florida 


With Current Supplement 


Contains the Probate Act of 1933, with 1935 Amendments and a 
Digest of the Current Decisions, thoroughly Annotated 


The Law of Trusts and Trustees 
Forms 


1 Volume, including Pocket 
Supplement, $17.50, delivered 


Florida Chancery Act Annotated, 2nd Ed. 


By Edward McCarthy, Jr. 


' A general aid to the profession in the 
use of a new Practice Act, including 
Forms promulgated by the Supreme Court 
of Florida, October 7, 1931, together with 
explanatory notes published by the Court. 


1 Volume, $6.00, delivered 


@ Deseriptive circulars mailed on request 


JOHN M. ELLIOTT 
Florida Representative 


THE HARRISON COMPANY 
Law Book Publishers 
Atlanta, Georgia 


LAW BOOKS PUBLISHED, BOUGHT, SOLD AND EXCHANGED 


4 
+ 
x: 
: + 
> 
+ +¢ 
€ 
: 
++ 
++ 
++ + 
+ 
; ¢ 
+ 
rs 
+ 
+¢ 
+ 
¢ 
3 


